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Our Constitution does not use word federal; it describes India as ‘Union of States’ (Article 1).  In other words, it is federal in form with a strong unitary bias.  The legislative and executive powers have been distributed between Union and States. But the exercise of powers by the States, even in the allotted fields, is restricted in certain ways with the result that the powers of the States are not co-ordinate with those of the Union.  In the distribution of legislative powers, the Union enjoys upper hand; in cases of conflict between a Union and a State law, the principle of Union supremacy has been provided. The Seventh Schedule to the Constitution contains an elaborate enumeration of subjects distributed among three Lists defining legislative relations between Parliament and the State Legislatures. While Parliament has exclusive power to make laws with respect to the subjects included in the Union List, Legislature of the State has exclusive power to make laws (for such State) with respect to the matters enumerated in the State List. On matters included in the Concurrent List, both Parliament and State Legislatures can make laws.  However, the Constitution seeks to ensure the predominance of Parliament in many ways.  For example, certain fields of legislation, which in the first instance belong specifically to the States, may become the subject of exclusive concern of Parliament, if the Rajya Sabha declares by a resolution supported by not less than two-thirds of the members present and voting that it is necessary or expedient in the national interest that Parliament should make laws with respect thereto (Article 249).  The residuary powers of legislation have been vested in Parliament to make any law with respect to any matter not enumerated in the Concurrent List or State List (Article 248).  Article 246(4) of the Constitution states that Parliament has power to make laws with respect to any matter for any part of the territory of India not included in a State notwithstanding that such matter is a matter enumerated in the State List.  Article 251 inter alia states that if any provision of a law made by the Legislature of a State is repugnant to any provision of a law made by Parliament, the law made by Parliament, whether passed before or after the law made by the Legislature of the State, prevails and the law made by the Legislature of the State to the extent of repugnancy becomes inoperative. 

In the executive sphere, powers of a State, extends to matters with respect to which the Legislature of the State has power to make laws, and the exercise of executive power of the State is also subject to, and limited by, the executive power expressly conferred by the Constitution or by any law made by Parliament upon the Union or authorities thereof (Article 162).  Any law enacted by Parliament has the force of law in every State, unless contrary is expressed in the enactment.  Every State has to enforce Union’s laws as are applicable to the States.  To that end, the executive power of a State has to be so exercised as to ensure compliance with the laws made by Parliament and any existing laws which apply in that State, and the executive power of the Union extends to the giving of such directions to a State as may appear to the Government of India to be necessary for that purpose (Article 256).  Not only that, the executive power of the State even within its own sphere must be so exercised as not to impede or prejudice the exercise of the executive power of the Union, and the executive power of the Union extends to the giving of such direction to a State as may appear to the Government of India to be necessary for the purpose (Article 257(1)).  If a State fails to comply with any directions given in exercise of the executive power of the Union, the President may hold that a situation has arisen in which the Government of the State cannot be carried on in accordance with the provisions of the Constitution (Article 365). It is also the duty of the Union to protect every State against external aggression and internal disturbance and to ensure that the government of every State is carried on in accordance with the provisions of the constitution (Article 355). In times of national or financial emergency, the States may exercise only such powers, legislative and executive, as the Union permits.  When a state of Emergency is declared, Parliament has the power to make laws for the whole or any part of the territory of India, with respect to any matter in the State List [Article 250 (1)].

However, this does not mean that the States are fully dependent on the Union for the exercise of their legislative and executive authority. Normally, they have autonomy in regard to the matters allotted to the States and which do not impinge on the sphere of authority of the Union.  The Council of Ministers in a State exercises its functions in complete autonomy in relation to administration of the State.  The restrictions on the State’s authority, in normal times, are more in the nature of safeguards to be brought into operation only for wider national interest and development.

Rules of Procedure and Conduct of Business and State Matters

Article 118 (1) of the Constitution empowers each House of Parliament to make rules for regulating its procedure and the conduct of its business.  The Rules of Procedure and Conduct of Business in the Council of States (Rajya Sabha)/House of the People (Lok Sabha) generally preclude any discussion on State issues if such matters can appropriately be discussed in the concerned State Legislature.  However, there may be issues where responsibility of both the Union government and the State government is involved.  For example, though law and order is a State subject, but discussion on the law and order situation in a State may be allowed in Parliament if it has wider national implications and the responsibility of the Government of India in some form or the other is involved.  Similarly, the issues of atrocities on the Scheduled Castes/Scheduled Tribes, minorities, women, communal riots, violent disturbances in an undertaking under the control of the Union Government, etc. are the matters which also involve the responsibility of the Union Government and, therefore, these can be raised in Parliament.

It may be mentioned that State Subjects have been raised in the House from time to time depending on the gravity of the situation.  However, the procedure through which such issues can be raised is a matter, which is decided either by the Chairman or by the House subject to the conditions laid down in the rules.  For example, recourse to Rules relating to Resolutions (Rule 157), Short Duration Discussion (Rule 176-179) and raising matters of public importance (Calling Attention) (Rule 180) of the Rules of Procedure and Conduct of Business in the Council of States (Rajya Sabha) has been taken  by the House in the past to discuss matters pertaining to State subjects.  This was done particularly because the rules governing the above-mentioned procedures do not provide that “it shall not relate to a matter which is not primarily the concern of the Government of India”, as in the case with regard to the conditions of admissibility of questions [Rule – 47 (2) (viii)], motions on matters of public interest [Rule – 169 (xiii)] and Special Mention [Rule – 180B (ii)]. There have been several occasions when issues have been raised in the House without any particular rule with the permission of the Chair after the Question Hour or at any other time, which is generally referred as “matters raised with permission of the Chair”.

Members had been making occasional demands for raising matters relating to State subjects in the House.  The Chairman of the Council of States appointed a Group on 11 March 2003 ‘to go into the question of issues pertaining to State subjects/legislatures which can be raised and discussed in the House’ in the meeting of the leaders of Political parties/groups and other members.  The Group comprised four members.  The Group considered and adopted the Report in its meeting held on 21 July 2003.  The Report was presented to the Chairman, Rajya Sabha on 24 July 2003.

As mandated by the Chairman, one of the Members of the Group had prepared a paper titled ‘Brief note on permissibility of raising matters pertaining to State Governments and State Legislatures in the Council of States’ which presented an elaborate analysis of the Rules of Procedure and Conduct of Business in Rajya Sabha. In the note, the member identified two sets of rules which exist in the Rules of Procedure and Conduct of Business in the Council of States — one set of rules precludes members from raising matters which are not primarily the concern of the Government of India and the other set of rules which do not specify any such restriction. For example, conditions of admissibility of questions [Rule 47(2)(viii)], Motions on matters of public interest [Rule 169 (xiii)] and Special Mention [Rule 180B(ii)] provide that matters which are not primarily the concern of the Government of India should not be raised through these procedural devices. Rules relating to the Short Duration Discussion (Rule 176 to 179), raising matters of public importance (Calling Attention) (Rule 180) and Resolutions (Rule 157) do not specify any restriction for holding a discussion on a matter which is not primarily the concern of the Government of India. He further wrote in his note: “The Council of States is elected by State Legislatures, and State matters are, therefore, not alien to the Council of States unless particular provisions so restrict the subject matter under the relevant rule invoked by the member”. 

The overriding consideration when issues on matters concerning State Government and/or State Legislatures are raised in the Council of States under Chapter XI (Resolutions) or Chapter XIII (Short Duration Discussion) or under Rule 180 (Calling Attention) of Chapter XIV is whether or not the matter raised is one of general public interest or urgent public importance  once the Chairman is satisfied that it is, the fact that it pertains only to a particular State is of no consequence when the matter is brought in the Council of States. A matter may be of “general public interest” or “urgent public importance” even if it primarily concerns a State or State Government or State Legislature”. 

The Group noted that matters pertaining to States and State Legislatures had been raised in the past.  It noted that with regard to States, the Centre has certain responsibilities.  For example, under article 355, the Union has to ensure that the government of every state is carried on in accordance with the provisions of the Constitution. Similarly, under article 365 where any state fails to comply with the directions given by the Union in exercise of its executive power, it is lawful for the President to hold that situation has arisen in which the Government of the State cannot be carried on in accordance with the provisions of the Constitution. It was further noted by the Group that Rajya Sabha being the federal Chamber representing the States has certain powers specially conferred on it under article 249 which deals with power of Parliament to legislate with respect to a matter in the State list in the national interest and article 312 for the creation of All-India Services.

The Group was of the view that even though rules for raising matters of public importance (Calling Attention) do not specify that state subjects cannot be raised through this procedure, issues relating to States should not ordinarily be raised through a calling attention because a notice for raising a matter in the House through this procedure is addressed to a Minister and the issue has necessarily to be within the administrative jurisdiction of that Minister. But still, it is felt that if a state matter having national implications is to be discussed through a calling attention, it is for the Chairman to decide the admissibility of such a notice. 

The Group was of the view that if a particular matter is a matter of urgent public importance although it concerns the States, the matter can be raised under Rule 176 (Short Duration Discussion) because the rules governing Short Duration Discussion do not provide that “it shall not relate to a matter which is not primarily the concern of the Government of India”. The Group also observed that many a time issues pertaining to States have been raised after the Question Hour (during the so called ‘zero hour’) or any other time with the permission of the Chair.

The Group strongly felt that there is no need of modifying or amending the rules. There is enough flexibility in the rules to permit discussion on a state matter.   Issues pertaining to States of wider public interest have been discussed in the House in the past.  The Group observed that if certain issues such as matters concerning corruption, etc. lie in the exclusive domain of States and if Parliament wants to express its concern over them, it has always found a way or mechanism to discuss those matters. The Group felt that the conduct of constitutional functionaries such as Governors per se may not be discussed but the House can discuss their conduct in discharge of their constitutional obligations.  With regard to State Legislatures, the Group, after thoughtful deliberation came to the conclusion that even matters pertaining to State Legislatures can be discussed in Rajya Sabha after the Chairman ascertains the sense of the House.

The Group observed that if there was something contrary to what has been specifically provided in the rules, the matter still can be discussed by amending the language of the notice or replacing words in the notice. Where there is consensus, the matter may be allowed to be discussed even if it is a state matter. It held that ultimately the House is supreme.
