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Objective

This paper critically analyzes the administrative and procedural challenges encountered by Parliament and committees in the Legislature’s oversight function. The paper also reviews experiences from other jurisdictions. Finally, it argues the need for greater symbiotic relationship between the Executive and Parliament to enhance democracy and governance.

Introduction 

The overarching mandate of Parliament as the legislative authority is universally recognized. In Zimbabwe, it is derived from section 50 of the Constitution which states “Parliament may make laws for the peace, order and good government of Zimbabwe”. This constitutional provision gives parliament the broad function of strengthening the governance system by calling the Executive to account for the manner it determines and executes public policy and programmes. The Parliamentary Reform Committee (PRC: 1997) acknowledged the proper role of Parliament as described by Mill (1861) that:

 “instead of the function of governing, for which it is radically unfit, the proper office of a representative assembly is to watch and control the government; to throw the light of publicity on its acts; to compel a full exposition and justification of all of them which anyone considers questionable; to censure them if found condemnable…”. 

Barnett (2009), arguing that very little had changed since 1861, observed that ‘Parliament is not there to govern: that is for the executive. Parliament exists to represent the views and opinions of the people and to influence, constrain and demand justification for the actions of government and to give them legitimacy’. Embodied in the above statements are the universally recognized roles legislatures which are; Legislative, Representative and Oversight. Before outlining the challenges of executive oversight, it is necessary to define the term ‘oversight’.

Executive Oversight 

The United States Military Dictionary defines executive oversight as ‘the supervision by the Congress of governmental agencies and other bodies, such as the military through standing committees of the House and Senate and also by panels convened for a special purpose…’In such committees members of Congress gather information and dictate the preferred course of action’.
 Kaiser (2006) observed that executive oversight entails reviewing, monitoring, and supervision of operations and activities. Oversight takes a variety of forms and utilizes various techniques. These range from specialized investigations by select committees to annual appropriations hearings. Oversight is supported by a variety of authorities: the Constitution, public law, and chamber and committee rules- and it is an integral part of the system of checks and balances between the Legislature and the Executive.

As an outgrowth of the system of checks and balances, oversight ideally serves a number of overlapping objectives and purposes such as; -

· Improve the efficiency, economy, and effectiveness of governmental operations;

· Evaluate programmes and performance

· Detect and prevent poor administration, waste, abuse, arbitrary and capricious behavior, or illegal and unconstitutional conduct;

· Protect civil liberties and constitutional rights;

· Inform the general public and ensure that executive policies reflect public interest;

· Gather information to develop new legislative proposals or amend existing statutes;

· Ensure administrative compliance with legislative intent;

· Prevent Executive encroachment on legislative authority and prerogatives

However, according to Mills(1861) and Barnett(2009), respect for the separation of powers indicates that oversight is not synonymous with supervision which Kaiser seems to suggest. 

Powers and Mode of Inquiry of Parliamentary Committees

In a constitutional or parliamentary democracy, the Executive is accountable to Parliament as the elected representative institution. It is Parliament’s duty to deliberate on and pass laws, to scrutinize government programmes and expenditure and to make the Executive accountable. Parliament performs its oversight role by scrutinizing government policies, programmes, and expenditure plans. This is done, among other things, by making inputs into, approving and monitoring the national budget. Parliament of Zimbabwe, through its 25 pre-audit oversight committees comprising 19 Portfolio Committees in the House of Assembly and 6 Thematic Committees of the Senate, monitors all government policies and programmes to ensure not only efficient use of national resources, but also greater accountability and transparency. In addition, the Committee of Public Accounts in the House of Assembly has a post-audit function.
A portfolio committee’s terms of reference include monitoring, investigating and enquiring into the budget, policy or any other matter it may consider relevant to the government department falling within the category of affairs assigned to it.
One of the tried and tested methods of enquiry by a parliamentary committee is to conduct a hearing in order to gather evidence to assist the committee to make informed findings and recommendations to Parliament/the House. The enquiry process often involves committee field visits. In Zimbabwe, a committee usually only requires the Speaker’s/President of the Senate’s approval to travel beyond the precincts of Parliament. A parliamentary committee also has powers ‘to summon any person to appear before it to give evidence on oath or affirmation….or to produce any documents’. These powers are enhanced by the Privileges Immunities and Powers of Parliament Act (PIPPA) [Chapter 2:08] which makes it a punishable offence for a witness before Parliament to:

i) willfully fail or refuse to obey any rule, order or resolution of Parliament (and this includes any of its committees);
ii) disobey any summons issued in terms section eleven;
iii) refuse to be examined before or to answer any lawful and relevant question put by Parliament or a committee;
iv) willfully obstruct or prevent a committee of Parliament from conducting its work.
Parliamentary privilege is a special right by Parliament as a body, members as individuals as well as witnesses who appear before Parliament. This privilege is part of the law in Zimbabwe. Section 4 of PIPPA provides that the privileges immunities and powers of Parliament and members and officers of Parliament shall be part of the general and public law and it shall not be necessary to plead them but they shall be judicially noticed in all courts. Therefore, failure to comply with any of the above constitutes a punishable contempt of Parliament. 
Most, if not all, Parliaments have similar provisions that guarantee their independence which extends to their committees. However, the road to fulfilling parliament’s oversight function is often littered with Executive landmines of varying shapes, size and potential to maim parliamentary committees. This could include a Minister or Secretary giving such excuses as prior commitments clashing with a scheduled committee hearing, the ministry still researching on information requested and committee encroachment on Executive functions or exceeding its powers. 

Challenges of the Committee’s Visit to Chiadzwa Diamond Fields

Having outlined the powers and functions of parliamentary committees in Zimbabwe, it is important to share an experience one of these committees has encountered in the execution of its oversight function. Comparisons are also drawn from similar experiences in other Parliaments.

In February 2010, the Secretary for Mines and Mining Development and Chief Executive Officers (CEOs) of two mining companies (Mbada and Canadile) elected not to appear before the Portfolio Committee on Mines and Energy to give oral evidence on Chiadzwa Diamond Fields. They cited the parliamentary subjudice rule and argued that the committee’s inquiry concerned ‘matters that the Committee and its members are precluded from hearing or putting questions on or debating …by reason of the fact that these are matters on which a judicial decision is pending.’ This was in reference to an ownership suit of the diamond field before the courts. Consequently, they further argued that their ventilation before the Committee was likely to undermine or compromise their defence. They declared that no official would appear before the Committee to answer questions regarding Chiadzwa. They only appeared before the committee after Parliament advised them that the matter was not subjudice as it was within the privileges of Parliament. Quoting sources of parliamentary law and practice, Parliament informed the two mining companies and the Ministry of Mines that the argument that a matter was pending before the courts was not a defence and that refusal or failure to appear before the committee constituted contempt of Parliament as described above. PIPPA does not provide for that defence or privilege. In any case, that claim cannot be pleaded outside the forum that is calling a witness. Parliament maintained that its quasi-judicial powers obliged the CEOs to appear before the committee to justify their claim of privilege or else they would be adjudged to be in contempt of Parliament. This position is supported by celebrated authors, Hoffmann and Zeffert(1994) in their book The South African Law of Evidence. They make the observation that a witness entitled to privilege must submit to be sworn and listen to the questions before he can claim the right to refuse to answer specific questions if they fall within the scope of his privilege. 
Parliament further observed that the matter of the Chiadzwa Diamond Fields had been widely publicized in the media with the ministry taking no legal action on the media precisely because there was no offence committed.

Furthermore, PIPPA has adequate mechanisms to protect a witness before a committee. In terms of the provisions of Section 13 of the Act, a witness who has appeared before Parliament or a Committee is entitled upon application to the chairperson of the Committee to a certificate issued by Parliament. The mere production of that certificate in any court shall have the effect of permanently staying proceedings. 
When the parties concerned still refused to appear the Committee, the Clerk of Parliament resorted to the provisions of PIPPA by issuing summonses to the directors of the mining companies. The directors duly appeared before the committee to escape contempt of Parliament charges. Parliament, therefore, successfully asserted its authority to require Members of the Executive and the mining company representatives to appear before the committee. 

The Portfolio Committee has hitherto not been able to undertake its planned visit to the diamond fields. Entry into the fields is restricted and controlled by the police under the Ministry of Home Affairs in terms of the Protected Areas Act [Chapter 11:12]. That Act compels anyone intending to visit the fields to obtain clearance from the Ministry of Home Affairs and a pass from Police Headquarters. Consequently, after travelling some 300km, the committee was denied access into the protected diamond fields by the police for not having clearance. Conflicting information on the procedure for obtaining clearance for the visit was only resolved by Parliament quoting chapter and verse in the statute. The re-arranged visit has still not taken place due to the late communication of the clearance to the Police. 

This development clearly illustrates the legal bottlenecks occasioned by a seeming tussle for exercise of authority between Parliament and the Ministries of Mines and Mining Development and Home Affairs each relying on a separate Act of Parliament. These are PIPPA, the Mines and Minerals Act [Chapter 21:05] and the Protected Places and Areas Act [Chapter 11:12]. 

Analysis of Issue

It is clear that undertaking Executive oversight is a challenging exercise as the Executive appears reluctant to cooperate with Parliament for misplaced ‘fear of damaging exposure’, and its intended and unintended consequences, particularly on the perceived sensitivity associated with the mining and sale of the newly found diamonds. Failure by the Executive to timeously clear the visit to Chiadzwa may be viewed as a contemptuous attitude towards Parliament. It is debatable whether Parliament requires clearance to visit areas of interest, particularly protected areas. 
A close examination of relevant provisions of PIPPA and the Protected Places and Areas Act [Chapter 11:12] does not suggest the existence of conflict. Consequently, the above episode can only result from mutual mistrust between the committee and the two ministries concerned.
It is clear that Parliament and/or its Committees have no powers of automatic entry into premises, protected or unprotected. The committee assumed that its investigative powers give it powers of automatic entry. Therefore, the investigative function of Parliament is sue generis
 in that it must be carried out in a different mode compared to how other agencies carry out their functions. It is apparent that in carrying out their investigative role, parliamentary committees are not accorded any special treatment or privilege by the law. As the Protected Places and Area Act does not provide for exemptions to members or committees of Parliament, it is a legal requirement for them to obtain clearance. 

For the doctrine of the separation of powers to work effectively, there must be mutual respect among the Executive, the Legislature and the Judiciary which have separate but co-ordinate roles. The inherent state of ‘comity’ should be upheld and as such, there it should not be necessary to over-legislate to compel the Executive to comply with requests from Parliament necessary for its oversight function.

Experiences from Australia and South Africa: Claims of Executive Privilege

The experience of the Australian Senate which in 1975 and 1994 encountered serious claims of ‘executive privilege’ by the Government may provide a useful comparison. 
Anne Lynch and Barbara Allan (2005) noted that in the Australian Senate, matters relating to claims of executive privilege gained prominence in 1975 during the loans affairs. The battle between the Senate and Executive government has continued since that time, with the balance of advantage on claims of executive privilege having shifted to a considerable degree from the Executive to the Senate. No longer will the Senate accept the Executive’s blanket assertions of privilege or public interest immunity. Consequently, the Senate now orders the production of documents, and indeed has by order sought the creation of such documents by the Executive.

In most cases the orders have been complied with by the executive government, however, under limited and controversial circumstances, the government has refused to provide the required information to the Senate and its committees. As a result, in 1994 the Leader of the Australian Democrats introduced into the Senate the Parliamentary Privileges Amendment (Enforcement of Lawful Orders) Bill, proposing that in the case of a Senate Demand for material being refused by executive government, the Federal Court should act as an Independent Arbitrator. Refusal to produce such information may result in contempt of court proceedings. However, having taken evidence from a significant range of persons with an interest in the matter, the Senate Committee on Privileges concluded that removing the responsibility to make such determinations from the Senate to the Courts was inappropriate. It was asserted that ultimate power lay within the Senate and it was for the Senate to assert that power.

A similar development in South Africa involves a tussle between Parliament and the Executive with the Select Committee of Public Accounts (SCOPA) and Minister of Defence taking different positions each using separate legal opinions to support their conflicting positions in respect of their mandates. In short, In April, 2010, the minister failed to appear before Parliament’s public spending watchdog, SCOPA, to answer questions about her department’s poor financial spending in spite of the attendance before the committee by other ministers. The bone of contention seems to be SCOPA’s demand an interim report on which the Executive has not yet reached a decision. On the other hand, some legal experts view SCOPA as exceeding its parliamentary oversight role.

The same experience is relevant to the context of the Portfolio Committee on Mines and Energy. Refusal or reluctance by the Executive to clear the visit to Chiadzwa could be construed to mean non-cooperation by the Executive. Accordingly, Parliament should reassert its claim on Parliamentary privileges and demand, using persuasive means, that it be allowed access to Chiadzwa diamond fields. In any case, the parliamentary oversight function is meant to strengthen the Executive.

Conclusion

From the above, it is evident that parliamentary convention and practice do not grant Parliament powers to direct the Executive and its arms to cooperate with any of its committees or to invoke the provisions of parliamentary privilege relating to contempt. It is also clear that in the execution of its oversight function on Executive programmes and activities, Parliament encounters many challenges and these can best be resolved by a persuasive rather than an adversarial approach. 

References

1. Anne Lynch and Barbara Allan (2005)

2. Constitution of Zimbabwe

3. Frederick M. Kaiser, Congressional Oversight, Order Code 97-936 GOV

4. Hoffmann and Zeffert (1994), The South African Law of Evidence

5. House of Assembly Standing Orders, First Edition. 2005

6. Mills, I. S. 1861 Representative Government as cited in Barnett (2009) Constitutional and Administrative Law, 
Cavendish Publishing Company, London

7. Parliament Reform Committee Report(1997), Parliament of Zimbabwe

8. Privileges, Immunities and Powers of Parliament Act (Cap 2.08)

9. US Military Dictionary (2002) The Oxford Essential Dictionary of the U.S. Military. Oxford University 
Press, Inc.
� US Military Dictionary (2002) The Oxford Essential Dictionary of the U.S. Military. Oxford University Press, Inc.


� Frederick M. Kaiser, Congressional Oversight, Order Code 97-936 GOV


� Of its own kind


� Anne Lynch and Barbara Allan (2005)





1
2

